UNI TED STATES DI STRI CT COURT
DI STRI CT OF RHODE | SLAND

DONNA M PALAZZOLO
V. C. A No. 96-661-T
JOHN R RUGE ANO, M D.

MEMORANDUM AND ORDER GRANTI NG MOTI ON TO DI SM SS

ERNEST C. TORRES, United States District Judge.

The def endant noves, pursuant to Fed. R Cv. P. 12(b)(1), to
dism ss for |ack of subject matter jurisdiction.

The sol e i ssue i s whet her unwel cone touchi ng by a psychi atri st
during the course of treating a patient, unacconpanied by the
application or threat of physical force beyond the touching itself,
gives rise to a federal clai munder the Viol ence Agai nst Wnen Act
("VAWA"), 42 U S.C. § 13981.

Because this Court answers that question in the negative, the
notion to dismss is granted.

Backgr ound

From 1992 until 1995 Donna M Pal azzol o was a regul ar patient
of John R Ruggi ano, a psychiatrist. The gist of Palazzolo' s claim
is that, on three occasions, during otherw se routine counseling
sessions, Ruggiano initiated physical contact of a sexual nature.
In her deposition, Palazzolo gives the follow ng description of
t hose incidents. In Cctober of 1994, while Palazzolo was being
wei ghed, Ruggiano briefly placed his arnms around her wai st. In
January of 1995, while weighing Pal azzol o, Ruggi ano placed a hand

on her shoul der and pressed his genitals against her buttocks.



Like the previous incident, the contact lasted for only a few
seconds and the counseling session continued wthout further
incident. Finally, in April of 1995, while review ng Palazzol o' s
file, Ruggiano asked her if there was anything in the file
i ndi cating that she did not need a kiss and a hug. Pal azzolo said
"No" and stood up. Ruggiano then approached her, placed his arns
around her shoul ders, and pressed his genital area against hers.
Pal azzol o i nmedi ately pushed himaway and | eft.

Pal azzolo's claim takes the form of a thirteen-count
conpl ai nt . Twel ve of the counts assert a variety of state |aw
clainms ranging from nedical nmalpractice and unjust enrichment to
battery and i nvasi on of privacy. The federal "jurisdictional hook"
is contained in Count | which alleges that Ruggi ano's unwel cone
sexual contact during the course of his psychiatric treatnent of
Pal azzolo is a crime under Rhode Island |aw and constitutes a
vi ol ati on of VAWA

Di scussi on

The Standard of Review Under Rule 12(b)(1)
Once a defendant <challenges a court’s subject matter
jurisdiction, the plaintiff has the burden of establishing that

jurisdiction exists. Bank One, Texas, N.A. v. Mntle, 964 F.2d 48,

50 (1st Cir. 1992). \Were the facts underlying the plaintiff’s
clai mare undi sputed, all of the well-pleaded facts alleged in the
conplaint are treated as true and the plaintiff is entitled to al

reasonable inferences in its favor. Murphy v. United States, 45

F.3d 520, 522 (1st Gr.), cert. denied, 515 U S 1144, 115 S. C




2581 (1995). However, inruling on a Rule 12(b)(1) notion, a court
is not limted to the face of the pleadings. A court nay consider
any evidence it deens necessary to settle the jurisdictional

guestion. Aversa v. United States, 99 F.3d 1200, 1210 (1st Gr.

1996); see also 2 James Wn Moore et al., More’'s Federal Practice
M 12.30[3] (3d ed. 1997).

In this case, for purposes of this notion, the defendant
assunes, arguendo, that the facts alleged are true.
1. The Violence Agai nst Wonen Act

The purpose of VAWAis "to protect the civil rights of victins
of gender notivated violence" by establishing a civil cause of

action agai nst a person who commts such "a crinme of violence." 42

U S.C 8 13981(a) and (b) (enphasis added). The cause of action
created by VAWA suppl enents and does not supplant any clai ns that
a plaintiff may have under applicable state |aw

In order to fall within the definition of "crine of violence,"”
an act nust satisfy two requirenents:

(1) The act nust "constitute a felony against the person”;
and

(2) The act must be a State or Federal offense described in
18 U.S.C. 8 16 which requires that the act either:

(a) Have, as an elenent of the offense, "the use, attenpted
use, or threatened use of physical force against the person or
property of another"; or

(b) "[B]y its nature, involves a substantial risk that

physi cal force against the person or property of another nay be



used in the course of commtting the offense.” 18 U.S.C. § 16.
42 U.S.C. 8§ 13981(d)(2).
I11. Crime of Violence

The predicate "felony against the person" relied upon by
Pal azzolo is the state law crinme of second degree sexual assault.
That offense is described in RI1. Gen. Laws 8§ 11-37-4 which
provi des:

11-37-4. Definition of guilt of second degree sexua

assault.--A person is guilty of a second degree sexua

assault if he or she engages in sexual contact wth

anot her person and if any of the follow ng circunstances

exi st:

(1) The accused knows or has reason to know that
the victimis nmentally incapacitated, nmentally disabl ed
or physically hel pl ess.

(2) The accused uses force or coercion.

(3) The accused engages i n the nmedi cal treatnment or
exam nation of the victim for the purpose of sexual
arousal, gratification or stinulation.

The VAWA cl ai mcontained in Count | of Palazzol o's conpl ai nt,
appears to be based solely on the contention that Ruggi ano vi ol at ed
subsection (3). It contains no allegations that Ruggi ano used
"force or coercion" as required by subsection (2). However, in her
menor andum Pal azzol o argues t hat Ruggi ano's conduct constituted a
vi ol ation of both subsections. Since no question has been raised
as to whet her Pal azzol o' s conpl ai nt forecl oses her fromarguing t he
applicability of subsection (2), the Court will address the nerits
of both argunents.

A. R 1. Gen. Laws § 11-37-4(2)

In order to find a violation of 8§ 11-37-4(2) there nust be

evi dence that the defendant, in engaging in sexual contact, used



"force or coercion.” Force or coercion is defined by 8§ 11-37-1(2)
to include situations in which the defendant:

(A) Uses or threatens to use a weapon, or any
article used or fashioned in a manner to lead the victim
to reasonably believe it to be a weapon.

(B) Overcones the victimthrough the application of
physi cal force or physical violence.

(C Coerces the victimto submt by threatening to
use force or violence on the victim and the victim
reasonably believes that the accused has the present
ability to execute these threats.

(D) Coerces the victimto submt by threatening to
at sone tineinthe future murder, inflict serious bodily
i njury upon or kidnap the victi mor any ot her person and
the victimreasonably believes that the accused has the
ability to execute this threat.

Here, Pal azzolo relies on subsection (2)(B) that applies when
t he defendant "overcones the victim through the application of
physi cal force or physical violence.” RI1. Gen. Laws § 11-37-
1(2) (B) (enphasis added).

Under Rhode Island law, the "force or coercion"” used in

commtting a second degree sexual assault nust be sonething nore

t han t he sexual contact itself. State v. Goodreau, 560 A 2d 318,

323 (R 1. 1989); State v. Jacques, 536 A 2d 535, 537 (R . 1988).

It requires the use of additional force that "overcones" the
victim 8§ 11-37-1(2)(B)

O course, that does not nean that the victim nust offer
"heroic" resistance in order to be overcone by force. Force that
"overcones" the victimis considered to be used whenever the victim
"offer[s] such resistance as seens reasonable under all the
ci rcunst ances. " Goodreau, 560 A 2d at 322 (quoting State v.
Carval ho, 409 A 2d 132, 135-36 (R 1. 1979). Any conduct nmaking it



clear that the victim does not consent to the contact is
sufficient. Goodreau, 560 A . 2d at 323. It is physical force or
contact taking place after the | ack of consent has been manifested
that supplies the requisite elenment of "force or coercion.”

In this case, there is no evidence that any such force or
coercion was enpl oyed. The first two incidents were unexpected and
| asted only a few seconds. Palazzolo herself does not claimthat
she expressed any di sapproval or otherw se reacted to the contact.
Nor does she allege that Ruggiano made any further advances.
| ndeed, she acknow edges that the sessions continued w thout
i nci dent.

The third incident differs in two respects. First, Ruggiano
announced his intentions, in advance, by asking Palazzolo if there
was anything in her file that said she did not need a "kiss and a
hug.” It is difficult to describe her response as manifesting a
| ack of consent to the anticipated contact. She answered the
guestion in the negative, thereby indicating that there was not
anything in her file that said she did not need a "kiss and a hug"
and, then, she stood up. Moreover, it was not until after Ruggi ano
enbraced her that she pushed him away. Ruggi ano made no further
advances after that manifestation of resistance. Nor did he
attenpt to prevent Pal azzolo from departi ng.

Pal azzol o does not allege that Ruggiano had any physi cal
contact with her beyond the sexual touching itself. She al so
acknow edges that Ruggi ano never threatened or coerced her in any

way.



In these respects, this case is clearly distinguishable from
Goodreau upon which Palazzolo relies. There, the sexual contact
was nore overt and pervasi ve and the defendant persisted after the
victim a high school girl, had voiced her objections and pulled

away from the defendant on several occasions. See Goodreau, 560

A 2d at 320, 323.

It may well be that Ruggi ano's contact was unwel cone and, if
so, his conduct was deplorable and should be punished both
crimnally and civilly. However, its opprobrious nature does not
convert it into an assault involving the "use of force or coercion”
within the meaning of 8§ 11-37-4(2) or a "crine of violence" within
the meaning of VAWA To construe these ternms in the manner
suggested by Pal azzolo woul d negate the express requirenents of
those statutes; trivialize VAWA and would nake every unwel cone
sexual touching a violent crinme.

There are anpl e renedi es avail abl e to Pal azzol o and any ot her
person aggri eved by conduct simlar to that which she has descri bed
that do not require obliterating the distinction between unwel cone
sexual contact that involves force or coercion and unwel cone sexual
contact that does not. Conduct fallinginto the latter category is
puni shable by crimnal |aws prohibiting battery. See R 1. Cen
Laws 8§ 11-5-3. It also provides a basis for a civil danmages action
on a variety of state |aw theories such as those asserted in the

remai ni ng twel ve counts of Pal azzol o's conpl ai nt.



B. R 1. Gen. Laws § 11-37-4(3)

The all egations in Count | of Palazzolo's conplaint, if true,
easily support a finding that the first prong of the "crime of
vi ol ence"” test contained in § 13981(d)(2)(A) has been satisfied.

Ruggi ano' s conduct clearly would constitute "a felony against the

person” under R 1. Gen. Laws 8 11-37-4(3) because it anounted to
engagi ng in "nedical treatnent or exam nation . . . for the purpose
of sexual arousal, gratification or stinulation." However, for

many of the reasons already stated, Palazzolo's allegations are
insufficient to support a finding that Ruggi ano commtted a "crine
of violence."

Qoviously, the use or threat of physical force is not an
el ement of the offense described in 8 11-37-4(3) and, therefore,
does not satisfy the definition of "crinme of violence" contained in
18 U.S.C. § 16(a). Pal azzol o argues that it does satisfy the

alternative definition set forthin 8 16(b) as an offense that "by
its nature, involves a substantial risk that physical force agai nst
the person or property of another nmay be used in the course of
conmmitting the offense.” 18 U.S.C. § 16(b).

Pal azzol o offers little support for the proposition that the
threat of violence is inherent in a situation where a doctor, in
examining a patient, does so for the purpose of sexua
gratification. On the contrary, there would be little reason for
a doctor to enploy physical force in such a situation. Patients

who see doctors for nedical treatnent conmonly recognize the

i kelihood that an exam nation and perhaps sonme physical contact



will take place and they readily consent. Havi ng obt ai ned such
consent, albeit it under fal se pretenses, a doctor who conducts the
exam nation for inproper reasons would have little need to resort
to physical force. Indeed, the Iikelihood that force woul d not be
used in such situations appears to be the reason that subsection
(3) was included in 8 11-37-4. The situation in which force is
used, whether by a physician or soneone else, is covered anply by
§ 11-37-4(2).

I n short, by seeking to bring her clai munder VAWA, Pal azzol o,

in effect, is attenpting to force a square peg into a round hol e.

| V. Suppl enmental Jurisdiction

Havi ng determ ned that the sole federal claimasserted should
be dism ssed, this Court has discretion to decide whether the
acconpanyi ng state clains for which no i ndependent jurisdictional
basi s exists al so should be dism ssed. The governing principle is

set forth in United Mne Wrkers v. Gbbs, 383 U S. 715, 726, 86

S. C. 1130, 1139 (1966) where the Supreme Court held that:

[ n] eedl ess deci sions of state | aw shoul d be avoi ded both
as a matter of comity and to pronote justice between the
parties, by procuring for thema surer-footed readi ng of
applicable |aw Certainly, if the federal clains are
di sm ssed before trial, even though not insubstantial in
a jurisdictional sense, the state clainms should be
di sm ssed as wel |.

G bbs, 383 U.S. at 726, 86 S. Ct. at 1139.
In this case, that principle is especially applicable.
Pal azzol o asserts twel ve separate clains, each of which rests on a

different state law theory. Comty dictates that a federal court



should refrain from engaging in such a far-rangi ng assessnent of
state |law, especially when the state courts are nore than up to
t hat task.

Concl usi on

For all of the foregoing reasons, Ruggi ano's notion to dism ss

for lack of subject matter jurisdiction is granted.

T 1S SO ORDERED

Ernest C. Torres
United States District Judge

Dat e:
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